STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Petiti oner,
Case No. 98-3091

VS.
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RECOMMVENDED CORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in Naples,
Florida, on February 10, 1999.

APPEARANCES

For Petitioner: Karel Baarslag
Seni or Attorney
Agency for Health Care Adm nistration
Post O fice Box 60127
Fort Myers, Florida 33901-0127

For Respondent: R David Thomas, Jr.
Qualified Representative
Broad and Cassel
Post O fice Drawer 11300
Tal | ahassee, Florida 32302-1300

STATEMENT OF THE | SSUE

The issue is whether Petitioner properly reduced the rating
of Respondent's nursing hone from Standard to Conditional.

PRELI M NARY STATEMENT




By License issued May 13, 1998, Petitioner reduced
Respondent' s nursing honme |icense from Standard to Conditi onal
following the conpletion of a periodic survey. By undated
Petition for Formal Adm nistrative Hearing, Respondent requested
a formal hearing on this action.

At the hearing, Petitioner called three w tnesses and
offered into evidence four exhibits. Respondent called four
w tnesses and offered into evidence two exhibits. Al exhibits
were adm tted.

The court reporter filed the Transcript on March 25, 1999.

FI NDI NGS OF FACT

1. Respondent owns and operates a nursing hone in Naples.
Petitioner conducts periodic surveys of the nursing hone to
determ ne whether the |icensee should receive a Superior,
Standard, or Conditional |icense rating.

2. Followng a periodic survey, Petitioner determ ned that
three Cass Il deficiencies existed. A Cass Il deficiency poses
"an inmredi ate threat to the health, safety or security of the
residents.”

3. Consequently, effective May 13, 1998, Petitioner issued
a Conditional license. |Immediately preceding this |license,
Respondent had a Standard |icense. Effective July 13, 1998,
Petitioner issued Respondent a Standard |license. This case

i nvol ves only whether Petitioner properly reduced Respondent's



license to Conditional for the two-nonth period starting May 13,
1998.

4. The survey that started May 13, 1998, extended over
three days. There is no charging docunent in this case. There
is a revised survey report, which contains 17 findi ngs under four
tags. In its opening statenment, Petitioner announced that it was
proceedi ng under three tags: F 224, F 225, and F 353. During
t he hearing, Petitioner announced that it would offer no evidence
under findings 2, 3, and 4 of Tag F 224. Petitioner did not
present evidence under findings 1, 2, and 4 of Tag F 225, and
Petitioner did not present any evidence under Tag F 353 that was
not al so under another tag.

5. The tags may refer to citations in a manual of
Petitioner. Under each tag noted in the survey report,

Petitioner cites the relevant |egal provision, a sunmary of the
reasons why the legal requirenment is unnmet, and detailed findings
i n nunbered paragraphs. Next to each finding, Respondent

i ncludes a correction plan.

6. Citing "[42 Code of Federal Regul ations Secti on]

483.13(c)(1)(i1)," Tag F 224 in the survey report states:
The facility must devel op and i npl enent
witten policies and procedures that prohibit
m streat ment, neglect, and abuse of residents
and m sappropriation of resident property.
The facility nust not use verbal, nental,

sexual , or physical abuse, corporal
puni shment, or involuntary secl usion.



7. Tag F 224 in the survey report alleges that "this
requirenent” is not net because "the facility did not ensure that
each resident received the care and services to prevent negl ect
for 2 (Residents #1 and #3) of 21 sanpled residents and 3
residents interviewed."

8. Paragraph 1 of the findings under Tag F 224 in the
survey report alleges that staff were not anbul ati ng Resi dent
Nunmber 1; her care plan and records omtted the recomendati on of
t he physical therapist that staff anbul ate Resident Nunber 1 to
meal s; and staff failed to tinely assist her in requested
transfers and thus left her with no choice but to urinate in her
bed or chair.

9. Resident Nunber 1 had undergone surgery for a hip
fracture and received physical therapy to inprove her bal ance,
transfers, and gait. The physical therapist had di scharged
Resi dent Number 1 on April 30, 1998, with instructions to the
nursing staff to walk her fromher roomto the dining roomfor
each of her neals. The physical therapist trained the nursing
staff, who were Certified Nursing Assistants, regarding ways to
hel p Resident Nunber 1 anbul ate safely.

10. On two days, a volunteer took Resident Nunmber 1 in a
wheel chair froman activity on the second floor to the first-
fl oor dining roomfor lunch. However, volunteers did not attenpt

to anbul ate residents who had difficulty wal ki ng.



11. One or nore Certified Nursing Assistants wal ked
Resi dent Number 1 on the days in question the distance between
her roomand the dining room On at |east one of the observed
days, the Certified Nursing Assistant wal ked Resident Nunber 1
fromthe dining room where the volunteer had left her, to her
room and then back to the dining roomfor |unch.

12. Petitioner's nurse surveyor testified that the issue in
Tag F 224 i s whet her Respondent inplenented its policies
prohi biting the neglect of residents.

13. There is no credi ble evidence that Respondent negl ected
Resi dent Nunber 1, or that the care provided by staff follow ng
her hip surgery in any way contributed to a decline in the health
or ability to anbul ate of Resident Nunber 1. To the contrary,
al t hough Resi dent Number 1 could never regain her ability to walk
wi t hout assistance, she did increase the distance that she could
wal k with assistance in the six weeks follow ng the survey.

14. There is no evidence of a failure of staff to respond
pronptly to requests by Resident Nunmber 1 for assistance in
toileting.

15. Petitioner has failed to prove that, as to Resi dent
Nunber 1, Respondent failed to inplenment its policies prohibiting
negl ect .

16. Paragraph 2 of the findings under Tag F 224 in the
survey report alleges that Resident Nunber 3 was admtted on

March 25, 1998, and was coughing up fornula on March 26 at



1:00 a.m During the afternoon of March 27, Resident Nunber 3
all egedly had a tenperature of 100.8 degrees. The next day, the
tenperature was all egedly 100.7 degrees. On the afternoon of
March 29, Resident Nunber 3 had a noist, productive cough and a
tenperature of 102 degrees. A nurse adm nistered Tylenol. Seven
hours later, that evening, Resident Nunber 3 had a tenperature of
103. 8 degrees, which, after another adm nistration of Tylenol,
dropped to 101.9 degrees one hour |ater and then 99.1 degrees,
al t hough he was having trouble breathing. At 1:00 a.m on March
30, Resident Nunber 3 allegedly suffered from uneven breat hing,
at tines |labored, and, by 6 a.m, his tenperature was 101
degrees. Paragraph 2 alleges that staff did not notify the
physi ci an of Resident Nunber 3 of these tenperatures and synptons
until 3:00 p.m on March 30, at which tine the physician of
Resi dent Number 3 arrived and exam ned Resident Nunmber 3; a chest
Xx-ray reveal ed pneunoni a.

17. The facts are as all eged, except that the physician
vi sited Resident Nunmber 3 on the norning of March 30. There is
no credi bl e evidence that Respondent's staff cared for Resident
Number 3 inproperly or should have contacted his physician at an
earlier point than the norning of March 30.

18. Petitioner has failed to prove that, as to Resi dent
Nunber 3, Respondent failed to inplenment its policies prohibiting

negl ect .



19. CGiting "[42 Code of Federal Regul ations Section]
483.13(c)(1)(ii),"™ Tag F 225 in the survey report states:

The facility must not enpl oy individuals who
have been found guilty of abusing,

negl ecting, or mstreating residents by a
court of law, or have had a finding entered
into the State nurse aide registry concerning
abuse, neglect, mstreatnent of residents or
m sappropriation of their property; and

[ must] report any know edge it has of actions
by a court of |aw against an enpl oyee, which
woul d indicate unfitness for service as a
nurse aide or other facility staff to the
State nurse aide registry of |icensing
authorities.

The facility nmust ensure that all alleged

vi ol ations involving m streatnent, neglect,
or abuse, including injuries of unknown
source and m sappropriation of resident
property[,] are reported imediately to the
adm nistrator of the facility and to other
officials in accordance wwth State | aw

t hrough establi shed procedures (including to
the State survey and certification agency).

The facility nmust have evidence that al

al l eged violations are thoroughly

i nvestigated, and nust prevent further
potential abuse while the investigation is in
progress.

The results of all investigations nust be
reported to the admnistrator or his

desi gnated representative and to ot her
officials in accordance wwth State | aw
(including to the State survey and
certification agency) wthin 5 working days
of the incident, and if the alleged violation
is verified appropriate corrective action
must be taken.

20. Tag F 225 in the survey report alleges that "this
requirenent” is not net because the facility "did not thoroughly

investigate injuries of unknown origin for 1 (Resident #14) of 21



residents sanpled, 3 residents fromgroup interview, 1 resident
observed and 1 resident based on famly interview"

21. Paragraph 3 of the findings under Tag F 225 in the
survey report alleges that the nurses' notes on Resident
Nunber 14 reveal ed skin tears of unknown origin on Novenber 17
1997, and January 19, May 5, and May 10, 1998, and a bruised and
swol l en great and fourth toes of the right foot on February 11,
1998. The staff allegedly failed to investigate these incidents.

22. Nurses' notes docunent four skin tears, as alleged, but
not the bruised and swollen toes, to which Petitioner produced no
adm ssi bl e evi dence.

23. Respondent's policy is for anyone who sees an i ncident
or injury to report it to a nurse, who docunents the report, and
forwards the information to the Director of Nursing, who is a
Regi stered Nurse. The Director of Nursing investigates the
matter and reports her findings to Respondent's Executive
Director.

24. The Director of Nursing investigated each incident of a
tear of the skin of Resident Nunber 14. She determ ned t hat
Resi dent Nunber 14 had fragile skin, and her wheel chair sonetines
injured her feet. She reasonably concluded each tine that there
was no indication of abuse or neglect.

25. Petitioner has failed to prove that Respondent did not
i nvestigate possible incidents of abuse or neglect concerning

Resi dent Number 14.



26. Citing "[42 Code of Federal Regul ations Section]

483.30(a)(1) and (2)," Tag F 353 in the survey report states:
The facility nmust have sufficient nursing
staff to provide nursing and rel ated services
to attain or maintain the highest practicable
physi cal, nental, and psychosoci al well-being
of each resident, as determ ned by resident
assessnents and indivi dual plans of care.
The facility must provide services by
sufficient nunbers of each of the foll ow ng
types of personnel on a 24-hour basis to
provide nursing care to all residents in
accordance wth resident care plans:
Except when wai ved under paragraph (c) of
this section, licensed nurses; and other
nursi ng personnel .
Except when wai ved under paragraph (c) of
this section, the facility nust designate a
licensed nurse to serve as a charge nurse on
each tour of duty.

27. Tag F 353 alleges that "this requirenent” is not net
because the facility did not provide sufficient nursing staff to
meet the needs of the residents.

28. There are three paragraphs of findings under Tag F 353
in the survey report. None identifies a resident by nunber.
Paragraph 1 states that famly nenbers wi tnessed two Certified
Nursi ng Assistants, and presumably no one el se, serving 33
resi dents, whose unnmet needs resulted in urination in
i ncontinence for sonme. Paragraph 1 states that several residents
conpl ained that staff do not tinmely answer call lights due to
short-staffing. Paragraph 2 alleges that one resident conplained

that staff replied to his requests for assistance in getting out



of bed by saying that they would "do it when they have the tine"
and that they "can't be bothered.” Paragraph 2 alleges that one
resident was not anbulated three times daily to her neal.
Paragraph 3 all eges that several residents conplained of untinely
assistance resulting in incontinence and "rough handling" due to
untrained or insufficient staff.

29. At all tines, Respondent maintained the m ni num
required staff at the facility.

30. If this tag is nmerely a reallegation of the anbul atory
i ssue regardi ng Resident Nunmber 1, Petitioner has failed to prove
a deficiency in her care. |If Petitioner intended to raise other
issues with this tag, there is no evidence in support of such
al | egati ons.

31. Petitioner has failed to prove that Respondent fail ed
to maintain sufficient nursing or other staff.

CONCLUSI ONS OF LAW

32. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1), Florida
Statutes. (Al references to Sections are to Florida Statutes,
except where references are explicitly to the Code of Federa
Regul ations. All references to Rules are to the Florida
Adm ni strative Code.)

33. Title 42, Code of Federal Regul ations, Section
483.13(c)(1)(i) and (ii) provides:

(c) Staff treatnment of residents. The
facility nust develop and inplenment witten



policies and procedures that prohibit
m streatnment, neglect, and abuse of residents
and m sappropriation of resident property.
(1) The facility nust--
(1) Not use verbal, nental, sexual, or
physi cal abuse, corporal punishnent, or
i nvol untary secl usi on;
(1i) Not enploy individuals who have
been- -
(A) Found guilty of abusing,
negl ecting, or mstreating residents by a
court of law, or
(B) Have had a finding entered into
the State nurse aide registry concerning
abuse, neglect, mstreatnent of residents or
m sappropriation of their property][.]

34. Title 42, Code of Federal Regul ations, Section
483.30(a) (1) and (2) provides:

The facility nmust have sufficient nursing
staff to provide nursing and rel ated services
to attain or maintain the highest practicable
physi cal, nental, and psychosoci al well-being
of each resident, as determ ned by resident
assessnents and individual plans of care.

(a) Sufficient staff.

(1) The facility mnmust provide services by
sufficient nunbers of each of the follow ng
types of personnel on a 24-hour basis to
provide nursing care to all residents in
accordance wth resident care plans:

(1) Except when wai ved under paragraph
(c) of this section, licensed nurses; and
(1i) Oher nursing personnel.

(2) Except when wai ved under paragraph
(c) of this section, the facility nust
designate a licensed nurse to serve as a
charge nurse on each tour of duty.

35. Pursuant to Rule 59A-4.128, Petitioner rates nursing
homes as Superior, Standard, or Conditional based on surveys
conducted every 15 nonths. Pursuant to Rule 59A-4. 1288,
Respondent's facility is subject to 42 Code of Federal

Regul ati ons Chapter 483.



36. Relying on Departnent of Banking and Finance v. Osborne

Stern and Conpany, 670 So. 2d 932, 935 (Fla. 1996), and Lathamv.

Fl ori da Comm ssion on Ethics, 694 So. 2d 83 (Fla. 1st DCA 1997),

Respondent argues persuasively that the standard of proof should
be cl ear and convi nci ng.

37. The parties agree that Petitioner has the burden of
proof. In this case, it is unnecessary to determ ne the standard
of proof because Petitioner failed to prove the materi al
al | egati ons under even the preponderance standard.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Agency for Health Care Adm nistration
rei ssue the subject license as Standard.

DONE AND ENTERED this 6th day of April, 1999, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of April, 1999.



COPI ES FURNI SHED

Karel Baarslag, Senior Attorney
Agency for Health Care Adm nistration
Post O fice Box 60127

Fort Myers, Florida 33901-0127

R David Thomas, Jr.

Qual i fied Representative

Broad and Cassel

Post O fice Drawer 11300

Tal | ahassee, Florida 32302-1300

Ruben J. King-Shaw, Jr., Director
Agency for Health Care Adm nistration
Post O fice Box 14229

Tal | ahassee, Florida 32317-4229

Paul J. Martin, General Counsel
Agency for Health Care Adm nistration
Post O fice Box 14229

Tal | ahassee, Florida 32317-4229

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
Post O fice Box 14229

Tal | ahassee, Florida 32317-4229

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that w |
issue the final order in this case.



